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Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )^l Responsive to communication(s) filed on 20 June 2008 . 
2a )^ This action is FINAL. 2b)^ This action is non-final. 

3) Q Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) E3 Claim(s) 1.2.4.7.11.13.14.17.34.38.45.48.51.53.61.62,64,66.68 and 70 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) ^ Claim(s) 61.62.64.66.68 and 70 is/are allowed. 

6) |EI Claim(s) 1.2.4.7.11. 13. 14.17.34.38.45.48.51 and 53 is/are rejected. 

7) \Z\ Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) n The drawing(s) filed on is/are: a)\Z\ accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) 0 The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)Q All b)Q Some * c)Q None of: 

1 0 Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have been received in Application No. . 

3.D Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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Application/Control Number: 1 0/598,95 1 Page 2 

Art Unit: 1795 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claims 45 (previously incorrectly listed as claim 46) and 51 are rejected under 35 
U.S.C. 102(b) as being anticipated by Klitsner et al. (US 2002/0122972), for reasons of record. 

Claims 1, 2, 4, 7, 1 1, 13, 17, 34 and 38 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Minteer et al. (US 205/0095466), for reasons of record. 

Claims 48 and 53 are rejected under 35 U.S.C. 103(a) as being unpatentable over Klitsner 
et al, for reasons of record. 

Claims 61, 62, 64, 68 and 70, for reasons of record, are allowed. 

Applicant's arguments filed 20 June 2008 have been fully considered but they are not 
persuasive. 

Applicants argue that claim 45 requires an electron conductor, and that figure 2a of 
Klitsner et al. is unclear as to whether there is a sufficient amount of carbon present for the 
carbon-platinum layer for it to be considered an electron conductor. This is not persuasive, 
because both carbon and platinum are conductive materials, this conductivity being an inherent 
property of thereof. Whether anyone "considers" the layer to be an electron conductor is 
irrelevant. Moreover, applicants themselves define their term "electronic conductor" to 
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encompass carbon (paragraph 0050) and platinum (paragraph 0051). Furthermore, the claim 
does not recite any particular degree of conductivity. 

Applicants argue that even if there is an electronic conductor present it would not 
necessarily have an irregular three dimensional topography capable of inducing convective flow 
of a fluid thereover. This is not persuasive because figure 2a shows cavities in the electrode 
surface that faces away from the Nafion membrane (66), and figure 2b shows a change of 
direction in the flow of oxygen gas, which would clearly be evidence of turbulence. No 
particular degree of irregularity or turbulence is claimed. 

Applicants argue that claim 1, and thus all claims dependent thereon, require a substrate 
that is non-conducting. This is not persuasive because claim 1 does not include any language 
that requires the substrate to be non-conducting. Moreover, Minteer et al., in paragraph 0157, 
teaches that the electrodes of their fuel cell may both be deposited on an electrolyte membrane, 
which would serve as a substrate, or be located within a compartment without any membrane, in 
which case the compartment would be the substrate. 

Applicants argue that Klitsner et al. do not describe a method for depositing carbon- 
supported platinum onto their Nafion membrane, and thus the electrode of claim 48 would not 
have necessarily and inevitably resulted from the Klitsner et al. disclosure. This is not 
persuasive because claim 48 and its parent claim 45 do not require any particular deposition 
method, and are not drawn to methods. The sole limitation claim 48 adds to claim 45 is a range 
of width for the electrode. Klitsner et al., in paragraphs 0074 and 0075, disclose dimensions for 
their fuel cells, and thus give guidelines to the artisan for determining an optimal electrode size. 
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Applicants argue that Klitsner et al. does not disclose or suggest that it is desirable to 
optimize surface area from a reading of the reference, and that there is no cogent technical 
reasoning why such a surface area increase (from the geometric surface area of the electrode) 
would be obvious to a person of ordinary skill. Klitsner et al. discuss "current density" and 
"number of electrons" (paragraph 0047). The skilled artisan would be aware of the effect of 
surface area on reaction kinetics and in turn the amount of current that can be produced, and thus 
be motivated to optimize the surface area from a reading of Klitsner et al. Also, §103 does not 
require that any motivation be "technical" in nature. 

Applicant's arguments concerning the combination of Minteer et al. and Klitsner et al. 
are found persuasive. The § 103 rejection based on this combination is withdrawn. The rejection 
under §1 12 is also withdrawn. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Stephen J. Kalafut whose telephone number is 571-272-1286. 
The examiner can normally be reached on Mon-Fri 8:00 am-4:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Patrick J. Ryan can be reached on 571-272-1292. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Stephen J. Kalafut/ 

Primary Examiner, Art Unit 1795 
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